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Application Number: 11/21/0524 

 

Full Application:  Variation of condition no 4 (First export date of electricity 

to the grid and decommissioning of development) 

pursuant to 11/09/0512 under Section 73 of the Town and 

Country Planning Act 1990.  

 

Address: Land at Oswaldtwistle Moor south of Haslingden Road, 

Oswaldtwistle, Accrington  

 

Determination by:   1st May 2022 (extension agreed) 

 

Agent:    Mr Frederick Brown  

 

HUMAN RIGHTS  

 

The relevant provisions of the Human Rights Act 1998 and the European Convention 

on Human Rights have been taken into account in the preparation of this report, 

particularly the implications arising from the following rights:-  

 

Article 8  

 

The right to respect for private and family life, home and correspondence.  

 

Article 1 of Protocol 1  

 

The right of peaceful enjoyment of possessions and protection of property. 

 

This application is brought before Planning Committee for consideration as it 

includes an amended S106 agreement.  

 

Application Site 

 

The windfarm site is approximately 4km to the southwest of the centre of Accrington, with 

Oswaldtwistle being located approximately 2.5km to the north of the site.  The village of 

Belthorn is approximately 3km to the west of the site.  The site is located within 

Oswaldtwistle Moor, which is an area of open moorland and peat bog within open 

countryside. Parts of the moor are grazed by livestock, whilst others are largely unused.  

 

A large part of the moor is designated as a Biological Heritage Site (BHS) and Countryside 

Area in the Hyndburn Borough Local Plan.  Parts of the moor are designated as a Local 

Geodiversity Site (formerly a Regionally Important Geological and Geomorphological Site) 

[RIGGS]).  Parts of the moor have been designated under the Countryside and Rights of 

Way Act 2000 (CRoW Act) as Access Land.  The West Pennine Moors were also notified in 

November 2016 as a SSSI.  
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Statutory Public footpath no 212 crosses the site from north to south. 

 

Proposal 

 

The original planning permission as approved in 2009 for 12no wind turbines on Haslingden 

Moor. These have been erected and are in use (11/09/0512). The total operating time for 

the windfarm was conditioned to be 25 years from the First Export Date for electricity 

planning (condition no 4). At that point the condition required that the windfarm is required to 

be decommissioned and removed.  

 

A further planning application was approved in 2015 for 4no more turbines (known as ‘the 

extension’), under planning permission 11/14/0244. This planning permission also has a 

condition on the planning permission which allows these turbines to operate for 25 years 

prior to decommissioning, from their First Export Date of electricity. These extra turbines 

have not yet been erected, but the planning permission has been commenced as such the 

permission is in effect able to be built at any time in the future.   

 

This application is to amend the condition no 4 on the 2009 original planning permission 

which restricted the operation of the windfarm to 25 years before decommissioning, to bring 

this into line with the 25 years of operation the extension windfarm has.   

 

The mechanism that has been applied for to enable this is under s73 of the Town and 

Country Planning Act to vary condition 4 of the 2009 planning permission. 

 

When a s73 application is dealt with it is also necessary to make any amendments to the 

original planning permission, as the s73 amendment when agreed, is effectively the issue of 

a new planning permission. The s106 agreement is also dealt with within this report.  

  

Consultations 

 

Neighbour Notification: One letter of support has been received stating that “we should not 

stop local progress especially in the current climate with energy prices rising from foreign 

markets when we can produce energy on our own doorstep.” 

 

Ministry of Defence:   

 

The Defence Infrastructure Organisation (DIO) Safeguarding Team represents the Ministry 

of Defence (MOD) as a consultee in UK planning and energy consenting systems to ensure 

that development does not compromise or degrade the operation of defence sites such as 

aerodromes, explosives storage sites, air weapon ranges, and technical sites or training 

resources such as the Military Low Flying System.  

 

I am writing to confirm the safeguarding position of the MOD regarding this variation 

application.  In response to the original application for this wind farm, allocated reference 

number 11/09/0512 by Hyndburn Council, the MOD offered no objection.  
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The current application (11/21/0524) seeks to vary the original consent to the first export 

date of electricity to the grid and decommissioning of development to be extended until 

2050) pursuant to 11/09/0512 under Section 73 of the Town sand Country Planning Act 

1990 and the Town and country planning (Environmental Impact Assessment Regulations) 

2017.  

After reviewing the application documents, I can confirm the MOD has no safeguarding 

objections to this proposal as there is no changes being made to the turbine dimensions or 

locations. 

 

Blackburn with Darwen: No comments to make. 

 

Council for Protection of Rural England: No comments received within 21 day notification 

period 

 

Lancashire Wildlife Trust: No comments received within 21 day notification period 

 

United Utilities: No comments received within 21 day notification period 

 

Lancashire County Council Ecology: No comments received within 21 day notification 

period 

 

Ribble Valley Borough Council: No objections 

 

Electricity Northwest: The proposed development will affect Electricity Northwest 

infrastructure and the applicant should be made aware of the observations in the 

consultation response.   

 

Ofcom: No comments received within 21 day notification period 

 

Regeneration and Housing: No comments received within 21 day notification period 

 

Environment Agency: No objections  

 

Lancashire Public Rights of Way Officer: No comments received 

 

BAE Systems: No comments received within 21 day notification period. 

 

Energis communications: No comments received within 21 day notification period. 

 

HBC Ecology:  

 

Condition 

Prior to commencement a Landscape and Ecological Management Plan (Ref: Chartered 

Institute Ecology & Environmental Management) shall be submitted to and approved in 

writing by the Local Planning Authority. The content of the LEMP shall additionally include a 

Construction Environmental Management Plan for the avoidance of harm to biodiversity 
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during construction (Ref: CIEEM), and Ecological Monitoring Strategy (Ref: CIEEM & 

BS42020:2013). 

 

Please add bullet points Ref Condition 24 11/09/0512. 

 

The approved work and other implementations, including monitoring activities, described 

therein shall be carried out in accordance with the approved delivery timetable and shall be 

retained and completed, for the therein described period of no less than 30 years or the 

operational lifetime of the development. 

 

Condition 

 

No removal of hedgerows, trees, shrubs or undergrowth shall take place between 1 March 

and 31 August inclusive, unless a competent ecologist has undertaken a careful, detailed 

check of vegetation for active bird nests immediately before the vegetation is cleared, and 

provided written confirmation that no birds will be harmed and/or appropriate measures in 

place to protect nesting birds on site. Any such written confirmation must be submitted to the 

Local Planning Authority. All British birds, their nests and eggs are protected by Section 1 of 

the Wildlife and Countryside Act 1981, as amended. It is an offense to remove, damage or 

destroy the nest of any wild bird while that nest is in use or being built. Planning consent 

does not provide a defence against prosecution under this act. 

 

Condition 

 

Please use Condition 26 - Ref 11/09/0512. 

 

Nats:     Does not conflict with safeguarding criteria 

 

Natural England:   No comment. 

 

Rossendale Council:  No objections 

 

Royal Society for Protection of Birds: No comments received within 21 day notification 

period.  

 

The Coal Authority:  

 

We previously commented on this application in a letter to the LPA dated 20th September 

2021. In this letter we noted that we had no specific comments to make in respect of the 

variation of Condition 4.  

 

It is noted that this current consultation relates to an amended description for the application 

to extend the permitted decommissioning until 2050. I can confirm that the Planning team at 

the Coal Authority have no further comments to make in light of the amended description. 
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Relevant Planning History 

 

Various on file relating to the Haslingden Moor windfarm, the key decisions are below: 

 

11/09/0512 Major: Full Proposed wind farm (23 hectares) comprising 12no wind turbine 

generators, ancillary equipment, on site infrastructure and new site access off B6236 (The 

application includes an environmental statement and a temporary diversion of footpath 212 

during construction). (Approved at Committee) 

 

11/14/0244 Major Full: The reception of four additional wind turbines with a maximum height 

to blade tip of 122 metres (agl) together with associated ancillary infrastructure (access 

tracks, crane pads, underground electrical cabling, drainage infrastructure and temporary 

construction compound), habitat enhancement and management works and the retention of 

those elements of ancillary infrastructure associated with the existing wind farm (access 

tracks, underground electrical cabling and control building) which it is necessary to retain on 

site to enable the operation of the proposed additional four wind turbines for a period of 25 

years from the date of their first exportation of electricity to the national electricity grid 

network, the application was accompanied by an Environmental Statement (Approved at 

Committee).   

 

11/15/0351 Major: Variation of Conditions no 2 and 10 of planning application 11/14/0244 to 

increase turbine tip height form 122m to 125m (Approved at Committee).  

 

11/18/0115 Minor material amendment under s73 of the Town and Country Planning Act 

1990 to vary planning conditions 2 and 10 of planning permission 11/15/0351 to allow an 

increase in tip height of the approved wind turbines from 125m to 138m (with associated 

increase of hub height) (Approved at Committee).   

 

Relevant Policies  

 

The Statutory Development Plan 

 

Hyndburn Core Strategy 

 

Policy BD1 Balanced Development Strategy 

Policy HC1 Green Space and Facilities for Walking/Cycling 

Policy Env1  Green Infrastructure 

Policy env2 Natural environment enhancement 

Policy Env3  Landscape Character 

Policy Env5  Renewable Energy 

Policy Env7  Environmental Amenity 

 

Hyndburn Development Management Development Plan Document (DM DPD) 

 

Policy GC1 Presumption in Favour of Sustainable Development 

Policy DM18 Protection and Enhancement of the Natural Environment  
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Policy DM19 Protected Species 

Policy DM30 Wind Energy 

 

Material considerations 

 

National Planning Policy Framework 

 

Modifications/changes sought  

 

An application has been made under Section 73 of the Town and Country Planning Act 

1990 to vary condition 4 associated with planning permission 11/09/0512.  

 

Variation of condition 4 

 

Condition 4 of 11/09/0512 reads:  

 

The local planning authority shall be notified in writing of the date when electricity from the 

development is first supplied (First Export Date) to the grid and the development hereby 

permitted shall be removed from the site following the expiry of 25 years from that date. No 

later than 12 months before the end of this permission, a Decommissioning Method 

Statement shall be submitted to and approved in writing by the local planning authority 

which includes details of the manner, management and timing of the reinstatement works to 

be undertaken and shall be accompanied by a Traffic Management Plan for the removal of 

the large turbine components. The removal works and the reinstatement of the site shall be 

carried out in accordance with the approved scheme unless any variation has first been 

agreed in writing by the local planning authority.  

 

The applicant would like to ensure that when the extra 4no turbines of the extension to the 

wind farm are constructed, the operating time of the original turbines and the additional 

turbines are brought into line with each other for the 25 years following the development of 

the additional 4. This will mean in effect that the original windfarm is able to operate for 

some additional years that was previously approved.  

 

The application seeks to vary the condition to read: 

 

‘The local planning authority shall be notified in writing when electricity from the 

development is first supplied (First Export Date) to the grid. The development hereby 

permitted shall be removed from the site following 25 years from the First Export Date (in 

any case, not beyond 01 June 2050) from the extension turbines (approved under planning 

permission 11/18/0115), so that decommissioning from the original and extension turbines is 

carried out within the same period.  

 

Not later than 12 months before the end of this permission, a Decommissioning Method 

Statement shall be submitted to and approved in writing by the local planning authority 

which includes details of the manner, management and timing of the reinstatement works to 

be undertaken and shall be accompanied by a Traffic Management Plan for the removal of 
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the large turbine components. The removal works and the reinstatement of the site shall be 

carried out in accordance with the approved scheme unless any variation has first been 

agreed in writing by the local planning authority’. 

 

As the proposal will mean that the two phases of the wind farm are aligned in relation to 

running time and there are no further changes to the turbines that have been approved, 

Officers consider that the variation of condition 4 remains consistent with the original 

purpose of application 11/09/0512 and that it can be dealt with under the provisions of 

Section 73 of the Town and Country Planning Act 1990.  

 

Officers consider that this is a reasonable approach by the applicant as it will enable the 

decommissioning and the re-instatement of the land to take place at the same time rather 

than doing this in stages.  The condition set out in the recommendation of this report reflects 

what the applicant is seeking but has been re-worded to help clarify the requirements.  The 

condition also includes reference to best practice, recognising that the site is a SSSI now.  

The condition has also been modified to require details of the access tracks to be retained to 

be agreed, rather than just relying on the land owner to assert that all the tracks are required 

(as it currently).   

 

It is recognised that one of the main consequences of this change is that the windfarm will 

be present in the landscape for a longer period than originally planned, meaning that the 

turbines and associated infrastructure will be present in the landscape for longer than 

originally intended.  Recognising that this represents an impact on the landscape and has 

an associated visual impact, weight must also be given to the benefits arising from the 

continued presence of the windfarm in terms of the renewable energy generated.  There 

remains a continued need for the generation of electricity from renewable sources and, 

coupled with the desire to reduce dependence on fossil fuels, it is considered that the 

benefits associated with the extension of time of the windfarm outweigh the harm arising 

from the landscape and visual impact of the development.  The development is already 

present in the landscape and the infrastructure has been installed, there is therefore a 

benefit associated with an extension of time over which renewable energy will be generated, 

which should be given significant weight.   

 

Where an application under section 73 is granted, the effect is the issue of a new planning 

permission, sitting alongside the original permission, which remains intact and unamended. 

(Paragraph: 014 Reference ID: 17a-014-20140306) At this stage it is also possible to add 

new conditions which are required to the planning permission, or make amendments to any 

of the existing conditions.   

 

It is considered acceptable to include any amendment in this way where its scale and/or 

nature results in a development which is not substantially different from the one which has 

been approved. 

 

Since the original planning permission was granted, Oswaldtwistle Moor has been 

designated a SSSI as part of a wider West Pennine Moor SSSI.  Although the existing 

conditions require decommissioning and reinstatement, given the national importance of this 
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area it is considered that the condition should require the restoration of the land to a 

moorland habitat to complement existing habitats.  The requirements of the condition have 

therefore been revised accordingly.  It is also recommended that the management of the 

site, as set out within the s.106 agreement, shall be continued for the duration of the 

development and the subsequent reinstatement of the moorland.   

 

An additional condition is also proposed in respect of fly-tipping at the site entrance.  Fly-

tipping at the entrance of the site has been a continual problem since the site opened owing 

to it’s remote location on a main road.  The site also has a wide access that allows vans and 

small vehicles to easily pull in and tip waste at site entrance.  Whilst it is recognised there is 

a need for the access to allow large vehicles to enter and leave the site from time to time, 

the current design and alignment is giving rise to environmental problems and the entrance 

having the appearance of a waste site.  The access would benefit from being re-designed to 

prevent un-managed access to the large apron whilst allowing site vehicles to safely enter 

and leave the site.  Such arrangements may include the need for additional barriers or larger 

vehicles to enter / leave the site in a particular direction.   

 

A condition is therefore recommended that seeks to address this problem which has been 

drafted to take into consideration the need for the applicant to import large turbines to the 

site, something that is anticipated to happen in 2024.   

 

If there is a S106 Agreement relating to the original planning permission which is being 

amended then this also needs to be resigned and attached to the new planning permission.  

 

S106 Agreement 

 

The 2009 planning permission included a s106 agreement which contained various 

requirements noted below: 

 Signage and seating scheme 

 Approved body for the baseline study to be agreed  

 Television reception  

 Rebroadcast link assessment 

 Decommissioning  

 Moor Restoration and management Plan  

 Signage information contribution  

 Education material contribution 

 Biological heritage site contribution  

 Environmental monitoring contribution  

 Habitat scheme contribution 

 Monitoring and clerk of works contribution 

 Landscape enhancement contribution notification of commencement of development 

and generation date.  

 

This s106 will still remain in place, but extended to cover the duration of the development 

and reinstatement of the moorland, and will be signed by the relevant parties prior to the 

decision notice being dispatched, should members approved the variation of condition 4.  
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Conclusion: 

 

As the proposal will mean that the two phases of the wind farm are aligned in relation to 

running time and there are no further changes to the turbines that have been approved, 

Officers consider that the variation of condition 4 remains consistent with the original 

purpose of application 11/09/0512 and that it can be dealt with under the provisions of s73 

of the Town and Country Planning Act 1990.   

 

It is therefore recommended that condition 4 be amended as set out below and that an 

additional condition 31 be added that seeks to redesign the access as a means of reducing 

the incidents of fly tipping.   

 

 

Recommendation:   

 

That having taken into account the impacts and benefits of the development as set out in the 

Environmental Impact Assessment submitted with the original planning application the 

following recommendation is made: 

 

Subject to:  

i. the completion of a new s.106 agreement that carries forward the provisions of the 

previous agreement, and; 

ii. the addition of a new condition 31 to require the design of the access to be altered to 

prevent fly tipping at the entrance to the site, as set out below, and; 

iii. The remaining conditions attached to planning permission 11/09/0512 remaining in 

place; 

that condition 4 be amended as set out below.   

 

It is also recommended that delegated authority be given to the Chief Planning and 

Transportation Officer to make any minor changes to the wording of the conditions that may 

be considered necessary following publication of this report.   

 

Revised Condition 4: 

 

(a) The local planning authority shall be notified in writing of the date that electricity from 

the development permitted by planning permissions ref 11/14/0244 and/or 

11/18/0115 is first supplied (First Export Date) to the grid.  Notification shall take 

place within 4 weeks of the date that electricity is first supplied to the grid.   

 

(b) The development hereby permitted shall be removed from the site not later than 25 

years from the First Export Date in (a) above, or not later than 01 June 2050, 

whichever is the earlier (the Removal Date).  This includes the removal of all turbines 

and turbine infrastructure, site compounds, roads and buildings.   
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(c) Not later than 18 months before the removal date in (b) above, a scheme and 

programme for the decommissioning of the turbines and restoration of the moorland 

shall be submitted to and approved in writing by the local planning authority which 

shall include all the following:  

i. A scheme and programme for the decommissioning, dismantling and removal 

of the wind turbines, transformers, substation and other surface elements of 

the Development from the Site. This shall include: Removal of the 

foundations of transformers and substation equipment and buildings, back-fill 

with appropriate material, the peat or topsoil to be replaced and the areas 

reseeded.  Removal of the upper sections of the turbine foundations to a 

depth of 1m, back-fill with appropriate material, the peat or topsoil to be 

replaced and the areas reseeded.  Details of any tracks to remain on site, that 

are demonstrated to be reasonably necessary for agricultural or land 

management operations, shall also be included.   

ii. A scheme and programme for the reinstatement and restoration of the 

moorland and works to be undertaken including the removal of material from 

the site;   This shall be set out in a Moor Restoration and Management Plan 

which shall include the following: 

a. proposals for restoration and management of the moorland to improve 

the biodiversity and nature conservation value of Oswaldtwistle Moor 

and to reach the target value;  

b. a biodiversity net gain management and monitoring plan including 

details of the habitat to be created within the reinstated areas to 

complement adjoining moorland habitats at the site; 

c. a monitoring programme for the implementation of the restoration and 

management works; 

d. procedures for evaluation the outcome of the restoration and 

management works and developing supplemental or revised 

restoration and management works;  

e. aftercare for a period of five years following Decommissioning of the 

wind farm.    

iii. Unless otherwise agreed in writing, the Moorland and Restoration Plan shall 

be undertaken in accordance with the format, principles and 

recommendations contained within the relevant chapters of the 

Environmental Statement submitted in connection with Planning Application 

11/09/0512 and be guided by the principles set out by the Chartered Institute 

of Ecology and Environmental Management (or equivalent best practice at 

that time) guidance on Landscape and Ecological Management Plans 

(LEMP).   

iv. Immediately following completion of the scheme of habitat restoration a 

Statement of Good Practice shall be signed by the competent Ecological 

Clerk of Works shall be submitted to and approved in writing by the Local 

Planning Authority.   The Statement of Good Practice shall confirm that the 

scheme of habitat improvements to target condition and biodiversity 

enhancement measures have been implemented in accordance with good 

practice upon which the planning consent was granted. And; 
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v. A Traffic Management Plan for the removal of the large turbine components.  

 

(d) The removal works and the reinstatement of the moorland shall be carried out in 

accordance with the approved scheme and programmes unless any variation has 

first been agreed in writing by the local planning authority’ 

 

Reason:  To ensure the site, located within a SSSI, is satisfactorily reinstated and restored 

to a moorland condition in the interest of the protection of the natural environment in 

accordance with the provisions of Policies Env5, Env 6 and Env7 of the Hyndburn Core 

Strategy, Policy DM18 and DM19 of the Development Management Development Plan 

Document and the provisions of the National Planning Policy Framework. 

 

New Access Condition 

 

31. Within 12 months of the date of this permission a scheme and programme shall be 

submitted to the local planning authority, in consultation with the Highway Authority, 

for approval in writing setting out how the access shall be managed and re-designed 

to prevent fly-tipping at the site entrance.  The scheme and programme shall include 

the following information: 

a. Plans illustrating the existing and proposed layout; 

b. Plans and details of any additional barriers, fencing or gates to be installed to 

manage access to the site;   

c. Landscaping of the entrance;   

d. Details of cameras and signage to be installed to help prevent fly-tipping at 

the site and details setting out how waste deposited at the site entrance will 

be managed; 

e. Details of any management measures required to allow large vehicles to 

enter and leave the site safely, and; 

f. A timetable for implementation of the access improvements that shall have 

regard to the need to import turbine components in 2024. 

The approved scheme and programme shall be carried out in its entirety, unless 

otherwise agreed in writing by the Local Planning Authority.   

 

Reason: To help prevent fly-tipping at the entrance to the site and in the interests of visual 

amenity in accordance with policies Env6 and Env7 of the Hyndburn Core Strategy, Policy 

DM26 of the Hyndburn Core Strategy and the provisions of National Planning Policy 

Framework.   

 

 

Informative: 

 

This decision relates to a variation of the planning approval 11/09/0512; consequently there 

is no requirement to seek the discharge of conditions that have previously been discharged 

by the Local Planning Authority in relation to the original decision.   
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